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Dear Mr. Chairman:

We are writing to request that the Committee conduct hearings on the report issued today
by the Justice Department Office of Inspector General (OIG) concerning the FBI’s mishandling
of the Brandon Mayfield case, by which they wrongly alleged that he was involved in the 2004
Madrid train bombings and held him as a material witness for two weeks. The OIG report was in
response to letters written by Representative Scott, Senator Feingold, and myself earlier this year.

The Report raises real and serious questions regarding racial and ethnic profiling by the
FBI, as well as their competence, veracity and use of PATRIOT Act powers. Among other
things, the Report contains numerous findings that call into question the Justice Department’s
ability to impartially collect and analyze evidence related to terrorism. In its Report, the OIG
noted that:

. Mr. Mayfield’s Muslim religion was a factor in the FBI’s examination of his fingerprints.
“[W]e believe that Mayfield’s representation of a convicted terrorist and other facts
developed during the field investigation, including his Muslim religion, also likely
contributed to the examiners’ failure to sufficiently reconsider the identification after
legitimate questions about it were raised.” (Report at 12). In fact, “One of the examiners
candidly admitted that if the person identified had been someone without these
characteristics, like the ‘Maytag Repairman,’ the Laboratory might have revisited the
identification with more skepticism and caught the error.” (Report at 12).
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. The FBI offered inaccurate assertions to the court in support of its material witness and
search warrant requests. “We found that the affidavits [filed by the FBI in support of the
material witness and criminal search warrants] contained several inaccuracies that
reflected a regrettable lack of attention to detail. In addition, we found the wording of the
affidavits to be troubling in several respects.” (Report at 19).

. The FBI fingerprint examiners were reckless in their duties. “[W]e concluded that the
examiners committed errors in the examination procedure, and that the misidentification
could have been prevented through a more rigorous application of several principles of
latent fingerprint identification.” (Report at 6). Similarly, the OIG dismissed the FBI’s
claim that it misidentified the fingerprint because it did not have the original evidence
(i.e., the bag on which the print was found). “The OIG reviewed the evidence and
concluded that, contrary to the FBI’s claims, having access to the bag would not
necessarily have prevented the [Latent Fingerprint Unit] from misidentifying Mayfield.”
(Report at 12).

. The PATRIOT Act “amplified” the effects of the misidentification. “[T]he increased
information sharing allowed by the Patriot Act amplified the consequences of the FBI’s
fingerprint misidentification in the Mayfield case.” (Report at 18).

We also are concerned about the fact that the OIG Report reveals that the Deputy
Attorney General prohibited the OIG from conducting a thorough investigation of the Mayfield
matter by limiting the reach of the OIG’s authority under the PATRIOT Act to review
misconduct. This task was relegated to the Department’s Office of Professional Responsibility
(Report at 5), even though we think it is clear that we intended the OIG provisions of the
PATRIOT Act to be fully utilized to combat misconduct Department-wide.

We would hope that we could conduct these hearings expeditiously upon our return, as
many of the findings go directly to the issue of misuse of government power and the impact and
construction of the PATRIOT Act.

Thank you for your consideration of this request, and we look forward to your response.
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